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Background
Thisbankingpackageat EUlevel implementedsomenew international rules for banks–set by the Basel
Committeeon BankingSupervisionand the FinancialStabilityBoard(FSB)–and aimsto makethe financial
systemmore resilientandstable.

In particular, the package,alsoknown as“RiskReductionMeasures(RRM)package”,comprisesof targeted
amendmentsto:
1. CapitalRequirementsRegulation(CRR)andthe CapitalRequirementsDirective(CRD),
2. The BankRecoveryand ResolutionDirective (BRRD)and the SingleResolutionMechanismRegulation

(SRMR)

Why was BRRDII transposed in Gibraltar?
Å One of the last official EU transposition obligations in FS legislation in Gibraltar
Å Many elements introduced as part of BRRD had already been transposed in UK (i.e. had already aligned to 

FSB requirements)



BRRD Brexit Amendments
Å The GFSCin conjunction with GOGhave recently being carrying out amendmentsto
Gibraltar’sfinancial serviceslegislation to addresstechnical deficienciesas a result of
leavingthe EU.

Å At a highlevel,the amendmentsmakethe financialserviceslegislationa domesticregime
insteadof an EUone.

Å Amendmentsrelating to bank resolution regulation are also included,and are presently
beingundertaken.

Å Outlier referencesthat currently exist under BRRDare expectedto be handledunder this
exercise.



WE ARE HERE

2020 2021
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Q1 2021 IDW Series 

How can RCU support this:  
Å Re-engageon BRRDII changes
Å Simplifytechnical BRRDII requirements
ÅWork togetheron changes brought about by BRRDII (Stay 

Powers, Contractual Recognition, MREL…)
Å Collaborateon the road ahead on challenges identified

tǳǊǇƻǎŜ ƻŦ L5²ΩǎΥ 
To understand the possible impact of new measures 
(introduced as part of BRRDII) on business models and 
operations, financial requirements, reporting processes and 
risk management and monitoring.



Key Amendments within BRRDII

Å Contractual recognition of Bail-In
Å Early intervention (moratorium) powers
Å Contractual recognition of stay powers

Å Calibration of MREL
Å Minimum MREL 
Å MREL transitional period 
Å Further detail on MREL eligibly liabilities 
Å Introduction of Subordination Rules 
Å MREL Breaches: Powers to prohibit certain distributions 
Å MREL Regulatory Reporting 

February 2021 IDW’s

January 2021 IDW



Contractual recognition of bail-in

Background

Å‘Bail-in’refers to powersexercisableby resolutionauthorities to rescuetroubled banksby writing down /
convertingdebt into equity.

Å Article 55 of BRRD1 requires firms to include contractual recognition of bail-in clause in non-EU law
governedcontractswhich are subject to bail-in (to ensurecounterpartiesacknowledgeand agreeto the
exercisablebail-in powers).

Å BRRD2 introducesan exemption to this, where it is legally or otherwise impracticable to carry out to
requirement.

Å This reflects the difficulties that banks have faced in getting counterparties to commercial agreements to 
agree to bail-in language, in addition to the recognition of the low-risk nature of these contracts for 
resolution purposes.



Contractual recognition of bail-in (2)

Å The exemption centres on where it would be legally or otherwise impracticableto include a contractual
recognitionof bail-in clausein certainunsecuredliabilitiescontracts. .

Å Examplesof this are:
1. whereit is illegalin the third countryto do so
2. wherea firm hasno power to amendthe termsasthey are imposedby internationalprotocols
3. wherethe liability iscontingenton a breachof contractor arisesfrom guaranteesetc.

Å It will not apply where the liability is an AdditionalTier 1 instrument, Tier 2 instrument or unsecureddebt
instrumentor wherethere isa refusalfrom the counterpartyto agreeto the changes.

Å Liabilitiessubjectto this waiver cannot count towardsMRELand must be seniorto unsecuredclaimsarising
from debt instrumentsmeetingcertainconditions.

ÅWherea firm doesnot includethe contractualterm, it doesnot preventthe RAfrom exercisingits write down
andconversionpowers.



Contractual recognition of bail-in (3)

Practical Considerations

Å Outlier referencesto 3rd countryis requiredto be addressed(asbriefed in the introduction).

ÅWhenaddressed:

Å Further engagementwith Industry Participantsmay be required on the conditions that might be

consideredasimpracticableandhow sucha judgementiscommunicatedto the RA.

Å Frameworkfor RAmay be required to determine if it agreeswith firms assessmentof impractability

andassociatednotificationsteps.



Early intervention (moratorium) powers

Å BRRDIIprovidesRA'swith a supplementarymoratorium tool whereby having the power to suspend
paymentor deliveryobligations(subjectto certainconditions).

Å It is to be usedwhenthe firm is‘failingor likelyto fail’andcanbe imposedfor a maximumof two days.

Å Thiscan include the temporary suspensionof certain rights of counterparties,suchas rights of close-
out, netting,acceleratingfuture paymentsor terminatingfinancialcontracts.

Å Themoratorium canalso include covereddeposits(wherean appropriatedaily amount is expectedto
be madeavailableto thosedepositors)



Contractual recognition of resolution stay powers

Å BRRD2 requiresfinancialinstitutions to include in financial contracts to which they enter into (where those

contactsare governedby third country law), terms by which the partiesrecognisethat the financialcontract

maybe subjectto the resolutionauthority exercisingits powersto suspendor restrict obligations.

Å Therequirementwill applyto new obligationscreatedandto materialamendmentsto existingobligations.

ÅWherea firm doesnot includethe contractualterm, it doesnot preventthe RAfrom applyingsuchpowers.

Note: TheEBAhasnow proposedthe mandatoryfactorsthat mustbe presentin the contractualterm requiredin the financial

contracts(with the UKhavingpreviouslyissuedguidelinesin this area).



C2)

Å SeparatelyBRRD2 introducesthe requirementfor EUparentsto require3rd countrysubsidiariesto include

in financial contracts terms to excludethat an RA (when exercisingits powers to suspendor restrict

obligationsof the parent undertaking)to be classedis a valid ground for early termination, suspension,

modification etc…on those contracts. Note: It has yet to be confirmedhow this will be made part of

domesticlegislation.

RCU Follow-Up Required

1. How will ‘third country’ and ‘EU parent’ be reflected for change under domestic legislation?
2. Will this requirement impact subsidiaries of EU institutions based in Gibraltar?
3. EBA RTS’ and UK approach to be assessed (UK have an embedded policy in this area prior to BRRDII)

Contractual recognition of resolution stay powers (2)



Next Steps: How does BRRDII impact you*?
Step 1: Clarificationis required from RCU regarding how domestic legislation adopts outlier references to:

Å 3rd Country

Å EU Parent

Step 2

A) ContractualRecognitionof Bail-In: Firmsto familiarisethemselveswith conditionsfor the exemptionand, if

relevant,communicateto the RCU(in advanceof applyingthe exemptionat operationallevel).

B) ContractualRecognitionof StayPowers: Firmsto familiarisethemselvesthe contractualchangesrequired(with

necessarypolicydirection from RCU)and includein relevant3rd countrycontractsgoingforward. Firmswith EU

parentsmayrequireHOclarification.

ϝ¢Ƙƛǎ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ aw9[ ƛƳǇŀŎǘ όǘƻ ōŜ ƛƴŎƻǊǇƻǊŀǘŜŘ ǳƴŘŜǊ CŜō нлнм L5²Ωǎύ



Next Steps: How can the RCU Help You?
RCU continues to help firms navigate through the requirements discussed above

ÅIDW’s (and published Q&A’s)

Å 25th February 2021: MREL as impacted by BRRDII

Å 26th February 2021: MREL & its practical implementation 

ÅClarification of points arising from IDW’s

Å Gateway to international regulatory expertise (if required)

Å Future policy issuance (as agreed with industry participants)
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