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Background

Thisbankingpackageat EU level implemented some new international rules for banks— set by the Basel
Committeeon BankingSupervisiorand the FinancialStabilityBoard (FSB)- and aimsto makethe financial
systemmore resilientand stable

In particular,the packagealsoknownas“ R iRedkictionMeasures(RRM)p a ¢ k a&amerisesof targeted

amendmentdo:

1. CapitalRequirementfkegulatio CRRandthe CapitalRequirementdDirective(CRD,

2. The BankRecoveryand ResolutionDirective (BRRDand the SingleResolutionMechanismRegulation
(SRMRR

Why was BRRDIitansposed in Gibraltar?

A One of the lasbfficial EU transposition obligations in FS legislation in Gibraltar

A Many elements introduced as part of BRRD hldadybeen transposed in UK (i.e. had already aligned to
FSB requirements)
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BRRD Brexit Amendments

A The GFSdn conjunction with GOG have recently being carrying out amendmentsto
Gi b r afinanaal sersiceslegislationto addresstechnical deficienciesas a result of
leavingthe EU

A At ahighlevel,the amendmentsmakethe financial servicedegislationa domesticregime
insteadof an EUone.

A Amendmentsrelating to bank resolution regulation are also included, and are presently
beingundertaken

A Outlier referencesthat currently existunder BRRDare expectedto be handled under this
exercise
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BRRDImplementation

Dec 2020 Feb 2021
BRRDII MREL Practical
Transposition Implementation
Jan 2021
June 2020 IDW: BRRDI!
Relief Measures
2020 2021

Jan 2024
Article 1(17) to be
applied in full (MREL)

2024

GFSC CRDV Working Group
Planning (incl BRRDII)

WE ARE HERE

July 2020
CRDV WG on
BRRD Changes Feb 2020
IDW: BRRDII I
Nov 2020 Impact on MREL
Derogations Engagement

CRDV WG

RCU engagement with firms
regarding implementation of
BRRD Il Requirementt it MREL)
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Q1 2021 IDW Series
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To understand the possible impact of new measures
(introduced as part of BRRDII) on business models and
operations, financial requirements, reporting processes and
risk management and monitoring.

How can RCU support this:
Reengageon BRRDII changes
A Simplifytechnical BRRDII requirements
A Work togetheron changes brought about by BRRDII (Stay
Powers, Contractud® cogni t i on, MREL ..
A Collaborateon the road ahead on challenges identified

L 173190 Official Journal of the European Union 1262014

DIRECTIVE 2014/59/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 15 May 2014

establishing a framework for the recovery and resolution of credit institutions and investment

d_amending Council Directive 82/891/EEC, and Directives 2001/24[EC, 2002/47[EC,

2004[25[EC, 2005/56/EC, 2007(36[EC. 2011/35[EU, 2012(30/EU and 2013[36/EU, and Regulations
(EU) No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114 thercof,
Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parfiaments,

Having regard to the opinion of the European Central Bak (},

Having regard to the opinion of the European Economic and Social Committce {3,

Acting in accordance with the ordinary legislative procedure (),

‘Whereas:

(1) The financial crisis has shown that there is a significant lack of adequate tools at Union level to deal effectively
with unsound or failing credit institutions and investment firms (institutions). Such tols are needed, in particular,
10 prevent insolvency or, when insolvency occurs, to minimise negative repercussions by preserving the system-
ically important functions of the institution concerned. During the crisi, those challenges were a major factor that
forced Member States to save institutions using taxpayers money. The objective of a credible recovery and
resolution framework is o obviate the need for such action 1o the greatest extent possible.

(9 The financial crisis was of systemic dimension in the sense that it affected the access to funding of a large
proportion of credit institutions. To avoid failure, with consequences for the overall economy, such a crisis
necessitates measures aiming 10 secure aceess to funding under cquivalent conditions for all credit institutions
that are otherwise solvent. Such measures involve liquidity support from central banks and guarantees from
Member States for securities issued by solvent credit institutions.

(9 Union financial markets are highly integrated and interconnected with many insiitutions operating extensively
beyond national borders. The failure of a cross-border institution is likely to affect the sability of financial markets
in'the different Member States in which it operates. The inability of Member States to seize control of a faling
institution and resolve it in a way that effectively prevents broader systemic damage can undermine Member States’
mutual trust and the credibility of the internal market in the field of financial services. The stability of financial
markets is, therefore, an essential condition for the establishment and functioning of the internal market.

) 0] C 39, 1222013, p. 1

) 0] € 44, 1522015,

{9) Position of the European Parliament of 15 April 2014 (net yet published in the Official Joural) and the desision of the Council of
6 May 2014,
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Key Amendments within BRRDII

A Contractual recognition of Bdih
A Early intervention (moratorium) powers January 2021 IDW
A Contractual recognition of stay power

Calibration of MREL

Minimum MREL

MREL transitional period

Further detail on MREL eligibly liabilities February 2021 | DW’' s
Introduction of Subordination Rules

MREL Breaches: Powers to prohibit certain distributions

MREL Regulatory Reporting
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WORKSHOPS
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Contractualrecognition ofoaikin

Background

A ¢ B-wvirdfersto powersexercisableby resolution authoritiesto rescuetroubled banksby writing down /
convertingdebtinto equity.

A Article 55 of BRRI requires firms to include contractual recognition of bail-in clausein non-EU law
governed contracts which are subjectto baikin (to ensurecounterpartiesacknowledgeand agreeto the
exercisabldailin powers)

A BRRD introducesan exemption to this, where it is legally or otherwise impracticable to carry out to
requirement

A This reflects the difficulties that banks have faced in getting counterparties to commercial agreements to
agree to baiin language, in addition to the recognition thie low-risk nature of these contracts for
resolution purposes.
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Contractualrecognition ofbalkin (2)

A The exemption centres on where it would be legally or otherwise impracticableto include a contractual
recognitionof bailin clausein certainunsecurediabilitiescontracts .

A Examplef this are:
1. whereit isillegalin the third countryto do so
2. whereafirm hasno powerto amendthe termsasthey areimposedby internationalprotocols
3. wherethe liability is contingenton a breachof contractor arisesfrom guaranteesetc.

A It will not apply where the liability is an Additional Tier 1 instrument, Tier 2 instrument or unsecureddebt
instrumentor wherethere is a refusalfrom the counterpartyto agreeto the changes

A Liabilitiessubjectto this waiver cannot count towards MRELand must be seniorto unsecuredclaimsarising
from debt instrumentsmeetingcertainconditions

A Whereafirm doesnot includethe contractualterm, it doesnot preventthe RAfrom exercisingts write down
andconversiorpowers
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Contractualrecognition obaikin (3)

Practical Considerations
A Outlierreferenceso 3 countryis requiredto be addressedasbriefedin the introduction).
A Whenaddressed

A Further engagementwith Industry Participantsmay be required on the conditions that might be

consideredasimpracticableand how suchajudgementis communicatedo the RA

A Frameworkfor RAmay be required to determineif it agreeswith firms assessmenbf impractability

andassociatedotification steps
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Earlyintervention (moratorium) powers

A BRRDIprovidesRA'swith a supplementarymoratorium tool whereby havingthe power to suspend
paymentor deliveryobligations(subjectto certainconditions)

A Itis to beusedwhenthe firmis‘ f a orlikelytayfail and canbe imposedfor a maximumof two days

A Thiscanincludethe temporary suspensiorof certain rights of counterparties,suchas rights of close
out, netting, acceleratinguture paymentsor terminatingfinancialcontracts

A Themoratorium can alsoinclude covereddeposits (where an appropriatedaily amountis expectedto
be madeavailableto thosedepositors)
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Contractualrecognition of resolution stgyowers

A BRRR requiresfinancialinstitutions to include in financial contractsto which they enter into (where those
contactsare governedby third country law), terms by which the partiesrecognisethat the financialcontract

may be subjectto the resolutionauthority exercisingts powersto suspendor restrict obligations

A Therequirementwill applyto new obligationscreatedandto materialamendmentgo existingobligations

A Whereafirm doesnot includethe contractualterm, it doesnot preventthe RAfrom applyingsuchpowers

Note: TheEBAhasnow proposedthe mandatoryfactorsthat mustbe presentin the contractualterm requiredin the financial

contracts(with the UKhavingpreviouslyissuedguidelinean this area).
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Contractualrecognition of resolution stgyowers (2)

A Separatel\BRRR introducesthe requirementfor EUparentsto require 3'@ country subsidiariego include
In financial contractsterms to excludethat an RA (when exercisingits powersto suspendor restrict
obligationsof the parent undertaking)to be classeds a valid ground for early termination, suspension,
modification etc...on those contracts Note: It has yet to be confirmedhow this will be made part of

domesticlegislation

RCU FollowJp Required

1. How will “third country’ and ‘EU parent’ be reflecte
2.  Will this requirement impact subsidiaries of EU institutions based in Gibraltar?
3. EBA RTS' and UK approach to be assessed (UK have an
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Next Steps: How does BRRDII impact you*?

Step 1:Clarificationis required from RCU regarding how domestic legislation adopts outlier references to:
A 3 Country
A EU Parent

Step 2

A) ContractualRecognitionof Bailin: Firmsto familiarisethemselveswith conditionsfor the exemptionand, if
relevant,communicateto the RCUin advanceof applyingthe exemptionat operationallevel).

B) ContractualRecognitionof StayPowers Firmsto familiarisethemselvegshe contractualchangegequired (with
necessaryolicydirectionfrom RCUandincludein relevant3 country contractsgoingforward. Firmswith EU

parentsmayrequire HOclarification
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Next Steps: Howan the RCUHlelp You?

RCU continues to hefprms navigatehrough the requirements discussed above
AIlDW s (and published Q&A’ Ss)
A 25N February 2021MREL as impacted by BRRDII
A 26N February 2021MREL & its practical implementation
AClarification of points arising from | DW s
A Gatewayto international regulatoryexpertise (if required)

A Future policy issuance (as agreed with industry participants)

Séamus Hayes John Gill
+350 54058937 (+350) 200 40283
shayes@gfsc.qgi johngill@gfsc.qgi
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QUESTIONS?




